BEETE 57

Wang Jing & Co.

N @ k& REFS R RY Ko @ bR FE

2015 % 8 #7 (&% 394)
2015 ¢ 12 A 15 B ik

g (BRI #FESA
Wang Jing & Co., Xiamen
Hont: ABH 4 B 11T B A 189
5 44T % 1605-1606 £

A&
Hht: @M T E—PH% 18 FEL)
B %sd 2511 F

#FA: FRA LIRongeun
Mobile: 136 0600 6327 (Xiamen)

189 6540 5648 (Fuzhou)
Tel.: 0592 268 1376(Xiamen)

0591 8370 8648 (Fuzhou)
Fax: 0592 268 1380

E-mail: lirongcun@wjnco.com
Website: www.wjnco.com

AEERARREERERA S, &
b, RERALEFREEZ
Ao Ak, TREARNBAE
AHEXFHERL, EEA%
YAEEALZAH, THLFE
#ix K RITE,

B o B IERE
% H:  BEREEW
A & 0592-2681376

Email: xiamen@wjnco.com

1 —RREBAZFERATRARARPIGBEEFFEL............ 3

RERE: AERGIRGTREFR T, KEEHEF ) EERFHELRY
Yrim i KB AR 5| 6 R TT AR F RIULE T 3T 89 F EATRE, AR
KIBABREE AR RS . WL LEZBARERATFLEGY %
AR F W29 EiR TN & —AFKIEAAE R m e 22 (%
REURBBRETHAEAETREARINTMEFT F —FAFFLENE
), AXHATT AF AR SRR E RS Rt E AL L6y
FEARZEOARANA, HESBMUAEARNEZERERLET KREAL
#E e R wh i R ey EmS (“RR, H#ENR” § “37T
FA” HFTEE) GRHFEAA, & RGESAZEGFIER R, ARK
51 6 R AT it 5 REBAE EA S G 0 L5 89 K & AL

2. IR PR A PR IATHR . ZRAEHT/K ..o 10

REREZ: 43T S E TR R E A P& 269 L F AN B AL A I ot
FEHEAEA, KALEEKBIAFTIEERPENETZORRERL
Bk, WAt T A& AR K Hk B B A R AR B AR H, A& A 2000
9 A 21 BARKEI A RELARF K ES P EARRITIH AN %
— Wb A, RHRFNEGFERT, wfTH2I DA, THAFE6F
Mo MmETFTREZEBAARFAGINE LH R G— iRk, &EH
YEALEREEFHALMRG LRI B G EHRA LMRG RN, £
RRKER T HE P AL TR A R R AR PTIE R 69 FAR 6 A 32
P, AR KIREHTRAN B & 8940 & S AE B A st

1 WJINCO Legal Newsletter of Fujian




Eﬂ B AT F 50
Wang Jing & Co. SN odd kiE RE FSH AN Ry Ho s dew F

78 32 % I

WINCO Legal Newsl

Contents

1. Assuccess of carriers in defending liability exemption by invoking typhoon

Abstract: In the cases regarding cargo damage involving a typhoon where the carriers for the cargo
defended their exemption from liability by contending that the cargo damage was caused by the typhoon,
as a strict examination and verification standard is generally adopted on such contention in the Chinese
judicial practice, the carriers’ such defence always fails. However, Shanghai Higher People’s Court
recently issued a final judgment on a case of disputes over cargo damage that supports the carriers’ such
defence. Such judgment is the first final judgment on the series cases regarding cargo damage amounting
about USD10 million and becomes a representative judgment supporting the carriers’ defence of their
liability exemption by invoking typhoon. This article analyzes the different perspectives of the court of first
instance and the court of second instance in examining and ascertaining the causes of the damage to the
cargo concerned and the defence of liability exemption by invoking typhoon, and on the basis of our
experience, make a conclusion on the differences between the legal concepts (“act of God”, “perils of the
sea” and “force majeure”) involved in the carriers’ defence of liability exemption by invoking typhoon, the
burden of proof for the severity of typhoon, and the relation between the defence of liability exemption by
invoking typhoon and the carriers’ obligations of keeping the vessel seaworthy and taking care of the
cargo.

2. How to determine and contend the interest loss when the claim amount is in a foreign currency

Abstract: In some cases we have handled or are handling, the interest loss is claimed, but the principal
amount, i.e., claim amount, is in a foreign currency. It requires an answer to the question how to determine
the interest rate. This article considers the different opinions and judgments of various courts in the
Chinese judicial practice and discusses on the following two questions: (a) should the interest loss be
calculated as per the deposit interest rate or the loan interest rate; (b) whereas the People’s Bank of China
does not publish the prime rates of deposits and loans in various foreign currencies since 21 September
2000 on which reform of the system of management on the interest rates of foreign currencies was
initiated, how to determine the deposit or loan interest rates of a foreign currency. Given that there does not
exist a general standard for the Chinese courts to determine on these two questions, it is suggested that a
party, when claiming for substantial interest loss or defending against a claim for substantial interest loss,
should pay special attention to the determination on the deposit or loan interest rate in the interest
calculation and the reasonableness of the applicable interest rate, so as to have its losses compensated to
the maximum extent or make effective defence.
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